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Estate Planning 

Overview 

A good estate plan will ensure that ownership and 
control of your assets passes to the intended 
beneficiaries in the correct proportions.  It also ensures 
that they are passed in a way which results in the least 
amount of tax being imposed and protects those assets 
should a beneficiary be involved in any legal difficulties 
(for example, bankruptcy or divorce). 
 
Strategies are available using both testamentary trusts 
and superannuation to protect assets and reduce the tax 
payable on income earned from those assets.  Wills can 
also be drafted to limit control of assets and the time at 
which a person will inherit those assets. 
 
A good estate plan can provide peace of mind to you, 
and minimise complications for your beneficiaries. 
 
You may want to consider some of the following issues 
in relation to your estate planning needs: 
 

• Does my Will give my beneficiaries the option to set 
up a testamentary trust? 

• Does my Will contain an ‘equalisation clause’ which 
ensures that irrespective as to how my 
superannuation money is divided between my 
beneficiaries, my executor will take that distribution 
into account when dividing those assets that are 
covered by my will (this ensures that your total 
assets are divided in the way that you wish)? 

• Does the trust deed of my superannuation fund 
allow my beneficiaries to inherit my superannuation 
as a lump sum or pension? 

• Have I created a suitable death benefit nomination 
in relation to my superannuation which not only 
indicates to the trustee how I would like a death 
benefit to be paid but the form in which I would like it 
to be paid? 

• Do I need to make a binding death benefit 
nomination in relation to my superannuation? 

• How do I protect my assets in the event that my 
spouse remarries after my death? 

 

 

• How do I protect my assets in the event that any of 
my children divorce after I have died? 

• How do I protect my assets in the event that any of 
my children are carrying on a business and go 
bankrupt after I have died? 

• I am concerned about a potential challenge to my 
Will.  How do I protect my assets from such a 
challenge? 

• How do I protect my assets from spendthrift 
children? 

• My estate is quite large - should I allow my children 
to inherit their share of the assets in instalments? 

 
These are some of the issues that can arise when 
looking at your estate planning requirements. 
 
It should be noted that estate planning is a specialist 
area and it is therefore important you obtain professional 
legal advice in relation to all areas of your estate plan. 

Wills 

A Will is a document that transfers assets that you own 
in your individual name to your nominated beneficiaries. 
 
It is important to ensure that when establishing your Will 
you take in to account the following: 

• Nominate an Executor/Executrix and/or successors 
to administer your estate; 

• Ensure the Executor/Executrix and successors 
know the location of the Will; 

• Ensure the Will details who the beneficiaries are and 
what will they receive; 

• Ensure the beneficiaries of your life insurance 
policies are co-ordinated with the provisions of your 
Wills; 

• Be aware of the possible impact that Capital Gains 
Tax can have on your estate; 
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Estate Planning (continued) 

• Ensure there are sufficient funds to provide for your 
dependants; and 

• Designate successor beneficiaries who will receive 
your assets if you should not be survived by your 
spouse. 

Assets Covered by your Will 

Most people wrongly believe that their Will covers all of 
their assets.  This is not the case.  Many problems can 
arise because of this wrong assumption. Care should be 
taken to ensure that ownership/control of your entire 
assets pass in the way that you intend. 
 
The following assets may or may not be covered by a 
Will and should be dealt with separately to ensure that 
ownership/control passes in the way that is intended: 

• Subject to the terms of the trust deed of the 
superannuation fund(s) of which a person is a 
member, the trustee has a general discretion as to 
who is to receive the superannuation money in the 
event of the member's death.  Generally the trustee 
will follow the nomination that you have made.  It 
however does not have to do so. It is therefore 
important that the death benefit nomination is up to 
date and reflects your wishes. 

• Life insurance is paid directly to the owner of the 
policy. Life insurance can, therefore, be an estate 
asset. The owner of the policy should be checked to 
ensure that it correctly reflects your wishes. 

• Assets owned by a family trust. These assets 
remain inside the trust in the event of the death of 
the controller of the trust. The trust deed will indicate 
who will assume control of the trust in the event of 
the controller’s death.  If you control a trust, the 
deed should be reviewed to ensure that control will 
pass in the way that is intended in the event of your 
death. 

• Assets owned by a company will continue to be 
owned by the company in the event of the death of 
its controllers. The constitution of the company 
should ensure that control of the company passes to 
the people that you wish to take control in the event 
of your death. 

 
In summary, your Will does not transfer ownership of all 
of your assets in the event of your death.  Those assets 

that are covered by your Will are known as Estate 
assets. 
 
Those assets that are not covered by your Will are 
known as non-Estate assets: 
 

Estate & Non-Estate Assets 

Estate 
Assets 

Non-Estate 
Assets 

Assets That Can 
Be Either Estate 
or Non-Estate 

Assets 

Assets 
owned in 
your own 
name 

Jointly owned 
property 

Assets owned by 
trusts 

Assets owned by 
companies 

Life insurance 

Superannuation 
(including 

superannuation 
pensions) 

Superannuation 

Strict rules govern how your superannuation is 
distributed when you die and it is important to follow 
those rules to make sure your money goes to whom you 
want. 
 
Subject to the trust deed of the superannuation fund, a 
superannuation death benefit may be paid as a lump 
sum to dependant(s) or the legal personal 
representative (estate) or as a pension to dependant(s). 
These payments may only be paid to: 

• The member’s spouse; 

• The member’s children; 

• A person who is financially dependent on the 
member; 

• A person who, the member has an ‘interdependency 
relationship’ with; or 

• The member’s estate. 

There are many tax advantages in a death benefit being 
paid to a dependant in the form of a pension. 

If you want someone else, such as a friend or charity to 
receive your savings, you should consider nominating 
your estate as the preferred beneficiary of your 
superannuation entitlements. Your superannuation will 
then be distributed according to the terms of your Will. 

Non-binding death benefit nomination 
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Estate Planning (continued) 

A non-binding death benefit nomination means that the 
Superannuation trustee will consider your preferred 
nomination, but the nomination is not binding on the 
trustee. The trustee will have the discretion as to whom, 
from among your legal personal representative or 
dependents and in what proportion, your superannuation 
death benefit should be paid. 

Binding death benefit nomination 

If you make a binding nomination, the trustee must pay 
any superannuation death benefit as per your 
nomination, as long as it is valid at the time of your 
death. To be valid, a binding nomination must: 

• Nominate a person, or a combination of persons, 
that are either your superannuation dependents or 
your legal personal representative (estate); 

• Be singed and dated by two witnesses who are not 
nominated as a beneficiary; and 

• Be renewed or confirmed every three years (unless 
a non-lapsing binding nomination has been made, 
as these do not expire). 

Reversionary beneficiary nomination 

A reversionary beneficiary nomination will allow your 
account based pension to continue to be paid as an 
income stream to your nominated beneficiary. 

What Happens When a Person Dies 

Intestate? 

If you die without having made a valid will, you are 
deemed to have died intestate. In this situation, your 
assets will be distributed in accordance with a 
government formula set out in an Act of Parliament 
commonly referred to as the intestacy rules. The 
government formula is applied strictly and does not 
allow for the intentions of the deceased to prevail where 
such intentions are not contained in a formally written 
Will. 
 
Thus you should draw your Wills to prevent the intestacy 
rules applying. 
 

Powers of Attorney 

A Power of Attorney is a document by which a person or 
company confers authority to another person to act on 
his or her behalf.  The person giving the power is known 
as the donor, and the person to whom the power is 
given is known as the attorney. 

 
A Power of Attorney may only be granted by someone 
who is over the age of 18 and who is of sound mind at 
the time of the grant and capable of fully understanding 
the nature and purpose of the document they are 
signing. The attorney is not able to do anything illegal 
while operating under a Power of Attorney, nor are they 
able to prepare a Will on behalf of the donor or transfer 
the Power of Attorney to someone else unless specified. 
 
Powers of Attorney can be general, permitting the 
attorney to do anything the donor could legally do, or 
they can be specific, restricting the attorney to only a 
few actions (for example, only giving the attorney the 
power to act in relation to the donor's shares or when 
the donor is overseas). 

Enduring Powers of Attorney 

What distinguishes an Enduring Power of Attorney from 
any other Power of Attorney, is that it will continue to be 
operative should the donor lose legal capacity, for 
example, through unsoundness of mind. An ordinary 
Power of Attorney will terminate should such an event 
occur. Types of Enduring Powers of Attorney include: 

• Enduring Power of Attorney Financial – authority 
over financial affairs but not your health care until 
you die.  

• Enduring Power of Attorney Medical – authority 
over your medical needs if you are unable to make 
decisions over your medical needs. 

• Enduring Power of Guardianship – authority that 
allows someone to make personal decisions for you 
as to where you live and the health care you 
receive. 

Testamentary Trusts 

Overview 

A testamentary trust is a trust created pursuant to a Will.  
It is generally a discretionary trust. Only those assets 
that form a part of the testator’s estate can be placed 
into a testamentary trust. Therefore, if you establish a 
family trust to hold your assets, the assets held within 
the family trust will not form part of your estate. A 
testamentary trust has two significant advantages for a 
testator and the nominated beneficiaries: 

1. Significant taxation advantages in terms of income 
splitting; and 
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Estate Planning (continued) 

2. Protection of the bequeathed assets from any 
financial or other difficulties that the beneficiaries 
may suffer. 

The trustee has total flexibility to invest in whatever 
assets they wish (subject to the trust deed) and can 
draw on capital or income at any time. 

Income Splitting 

The main advantage of using a discretionary 
testamentary trust for bequeathed assets is that any 
income gains, capital gains and franked dividends can 
be distributed among all the family beneficiaries each 
year in the most tax-efficient way.  
 
Income and capital gains derived by children under the 
age of 18 years from assets received as a result of a 
Will are not subject to penalty tax rates. Similarly, 
income and capital gains derived by children from a 
testamentary trust which was created as a result of a 
Will or because a person died intestate are not subject 
to penalty tax rates. Imputation credits attached to 
franked dividends can be effectively used by the child.  
 
The tax concessions do not apply solely to income and 
capital gains derived by the trust from inherited assets.  
They also apply to any income and capital gains derived 
from assets acquired from the reinvestment of moneys 
received from the original inherited assets. 
 
The trustee controls the estate assets until the 
beneficiaries are of sufficient age to hold the assets in 
their own name. 
 
There is no legal limit to how many testamentary trusts a 
Will can establish. You might consider establishing a 
separate testamentary trust for each beneficiary. 

Protection 

We recognise that you may be concerned about 
protecting your assets. You may wish to ensure that 
your assets remain within the family and are used to 
benefit family members. 
 
In particular, you may be concerned about: 

• Your beneficiaries becoming bankrupt, especially 
those that are involved in highly leveraged 
businesses; 

• Your beneficiaries becoming divorced and their 
assets being split in the divorce; 

• Spendthrift children; 

• Ensuring that your surviving spouse will pass on 
your assets to your children upon that spouse's 
death; and/or 

• Looking after handicapped children. 

 
The significant advantage of a testamentary trust is that 
the assets are controlled by one person(s), the trustee, 
and the benefit of the income and capital of the trust 
passes to another person/s, the beneficiaries. 
 
This separation of control and benefit allows 
testamentary trusts to protect assets from any legal 
action involving the beneficiaries and/or misuse of those 
assets. 
 
The terms of the testamentary trust are set out in your 
Will. These terms can restrict the ability of any of the 
beneficiaries to control the activities and investments of 
the trust or give them complete control. 
 
The only way that you can ensure that your assets are 
fully protected is to have at least two trustees, an 
independent trustee together with the primary 
beneficiary. 
 
You therefore need to decide whether you wish to 
sacrifice the independence of the beneficiary to ensure 
that the inherited assets are protected and used sensibly 
for the benefit of the primary beneficiary and their family. 
 
We prefer that you give your beneficiaries full control of 
your testamentary trust. This allows the beneficiaries to 
use the trust for income splitting and asset protection. 
 
However if you wish to ensure that you assets are 
invested and managed for the benefit of your 
beneficiaries, then it is appropriate to have an 
independent person in control of the testamentary trust.  
This should only be done after careful consideration of 
the implications. 


